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I Political Uncertainties.

What will Congress do?

When will its changes take effect?

Possibility of extending 2009 provisions ¢to 2010 and then allowing the
estate tax system to revert to pre-2001 law,

In any event, the financial circumstances of the federal government
will he stressed (less income tax and lower estate tax) and the need for
revenue greater than anticipated.

IL. Reversion To One Million Dollar Exemptions.

al
b.

C.

Increase in rates to 55% (60%).

But re-enactment of section 2011 state death tax credit causes effective
rate to drop to 39%.

Other changes: A year without estate tax; conservation easements;
QFOBI

III.  'Ways To Increase Estate Tax Revenues.

_a,
b.

<.

Require value of remainder of GRAT to be at least 10%.

Eliminate the QPRT exception from section 2702.

Allow no entity discounts (e.g., family partnership) unless substantial
portion of entity’s receipts are from the publie.

1v. F.eonomic Factors.

NY2#4814111v]

Forecasts (before economic downturn) of President Elect Obama’s
estimated tax policy and expenditures: $3.5 trillion increase in
national debt.

Economic stagnation could mean third party national debt exceeds
GDP,

Estate planning axiom: Transfers during life are more efficient than
those at death. Best to transfer property when values are low., Many
strategies work best with low interest rates. That appears to be the
situation now,

Not necessarily so with declining values, but in the long run values
must increase.




V. Specific Steps.

e

Fa e

Use the unified credit now.

Consider short-term declining GRATS. Vest remainder absolutely.
Make all transfers to grantor trusts (with ability to toggle off).

Rev. Rul, 2004-64.

Do extremely long term installment sales to grantor trusts (but within
grantor’s life expeetancy, see PLR 9535026).

. Reset AFR as jt drops.

ii. Prepay when adequate profit develops and resell.

jii. Create and transfer discount entities before any law change.
Do QPRTS or Split Purchase Trusts™™

Do a reverse freeze with disregarded entities and grantor trust,
CLATS work best in low interest rate environments,

Some comparisons of strategies.

YI. Overcoming Client Resistance,

King Lear.

Current economic concerns: “I’m teo poor to plan now,”

Use self-settled trusts: Paelozzi; Qutwin; Rev, Rul. 76-103;

Rev. Rul. 77-378; Rev, Rul, 2004-64; Estate of Uhl; Estate of German.

Do it in Alaska or Delaware: PLR 9837007 (completed gift but no

ruling on estate tax inclusion).

Structure:

i Grantor is eligible only after a period and at such times, if any,
when not married and lving with another as husband and
wife, Estate of Tully; Rev. Rul, 80-255, Otherwise, permit
distributions te spouse from fime to time,

ii. Allow someone permanently to eliminate grantor as a
beneficiary: Section 2036 applies only as of death; Section
2035 (transfer-within-three-years-of-death rule) should not
apply as the grantor has made no transfer.
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Bill Would Have Far-Reaching Effect on Gift and Estate Tax Valuation

By Jonathan Blattmachr and Scott Nammacher

Jonathan Blattmachr Is a retired partner of Milbank, Tweed, Hadley & McCioy LLP In New York, Scott
Nammacher is managing director of Empire Valuation Consultants LLC in New York.

Copyright Jonathan Blattmachr and Scott Nammacher 2009. All rights reserved.

Rep. Earl Pomeroy (D-N.D.) has introduced a bill {H.R. 436} that would have significant impact on the
value of interests in real estate, Investment holdings, and possibly operating entities for estate and
gift tax purposes, echoing proposals made during the Clinton administration.

Certaln aspects of the proposed bill seem to be difficult to discern and further refinements and debate
are surely going to come [f it moves forward In committee, But, if enacted, It or similar bills likely will
change the valuation of these kinds of “property” in many cases.

Some Fundamental Valuation Concepts

Valuation iIs an important factor In estate and gift taxation. The more property or assets are worth, the
higher the tax, as a general rule.

Other than for directly owned publicly traded stocks and bonds, the estate and gift tax value of
property interests held in a legal entity Is usually determined by deciding at what price the property
would change hands between a “willing buyer” and a “willing seller"—essentially, what the price would
be if the interest was bought and sold by two unrelated parties (a “fair market value” level}, That Is
the case, for example, for privately held business interests, real estate interests, and works of art.

The law currently provides that the nature of the property must be considered in determining lts
value, For example, an interest in an entity that does not represent control, where the owner cannot
force Its liquidation to obtain ownership of the underlying assets or to direct the entlty's affairs, is
worth less, and often far less, than an interest that does represent control of the enterprise.

Historically, prior to 1993, the Internal Revenue Service argued “family attribution” and attempted to
aggregate all family interests. To the extent there was control at the famlly level, they disallowed any
consideration for minority interests, assuming that families act in concert,

Over time, IRS lost @ number of tax cases, and ultimately conceded the family attribution issue. * This
allowed for transfers to occur at “fair market value” levels, rather than at very inflated prices with no
discounts.

¥ See, e.q., Bright v. United States, 658 F.2d 999 (5th Cir. 1999) and Estate of Lee v.
Commissloner, 69 T.C. 860 (1978}, non-acq., 1980-2 C.B. 2; and see Revenue Ruling 93-
12,

This bill is an attempt to legislate the earlier family attributioh concept inte law, In spite of the history
of case law in direct contradiction to its reasonahlenass.

No Minority Discount

For 'Non-Business’ Assets

In essence, If an interest In a business controlled by a *family” unit were transferred, H.R. 436 would

require that any “non-business” assets (stocks, bonds, excess cash, non-working capital, or land, etc,)
be valued without any minorlty discount treatment. Such assets would be valued as If a proportionate
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Interest in these assets were transferréd directly by gift or at death.

This bill is an attempt to legislate the earlier family attribution concept into
- law, in spite of the history of case law in direct contradiction to its
reasonableness.

The bill Is unciear whether it Is attempting to also preclude marketability discounts against these
assets as well. This treatment would oceur even though the estate, or person making the gift, does
not control the entity and cannot get to those assets if they wanted or needed to.

Who constitutes “family” includes a wide net of related parties, Including different levels through
marriages. Real estate owned by a partnership where a “family” controls, for example, will be treated
as a passive asset unless the taxpayer “materlally participates” in the operation of the real estate.
Transfers by In-laws and step-descendants that might have small interests would appear to be treated
as If they contral—with taxes on values they could never realize In true third-party sales.

Although not expressly stated, the bill would treat assets such as publicly traded stock, bonds, cash,
and similar portfolio-type investments held in a family investment partnership as though they had
been transferred directly to the donees, rather than Interests in a partnership being transferred.

Specifically, the bill would require the taxpayer to determine the passlve assets of the entity {possibly
all of them in a farnily Investment partnership) and then value the transfer of the total interasts as the
sum of a proportionate share of the value of the passive assets (no minority discounts) plus the value
of the “active business” interast in the entity (with applicable discounts).

It is unciear if a lack of marketability discount would apply to the deemed passive assets.

Additionally, if a family-controlfed business entlty owns an interest of 10 percent or more (by vote or

value) in another business and this business is deemed a "passive” asset, the same “look-through” -
rules apply—no minority discounts on the non-operating assets in that entity, This even applies to 10

percent interests owned by that second level of entity ... and so on!

As indicated earlier, subject to exceptions, Interests in family partnerships and businesses are worth
less than the underlying assets the partnership owns because Interests in family partnerships are
worth little to third parties, Tax law has historically Imposed estate or glft tax on property, In effect,
only at the price a third party would pay for It. In effect, the blll would disregard the existence of an
entity such as a family partnership, limited liability company (LLC), corperation, or other entity and
treat any gift or bequest as being made of the assets owned by the entity, except for those actually
used by the entity in the operation of a business.

Potential Valuation Impact of the Bill

So how does this Impact values? For example, in its purest form, assume two siblings, an aunt and
nephew, or an individual and her stepgranddaughter's husband own a combined controlling interest
(generally, more than 50 percent) of the stock in an active company (such as a car dealership,
restaurant, or farm) but none owns more than 50 percent of the stock. The stock owned by either at
death would be valued for estate tax purposes without regard to the fact that such a minority interest,
In fact, is werth less than a proportionate part of the business valued as a whole,

This rule applies even if, on account of animosity or for many other reasons, the related cwners would }
not dispose of their interests together. {In fact, If there were deemed to be excess assets in the ‘
business that were considered “passive,” these might even be valued separately without discounts,

even though the estate may not have any access to them.) This could impact values by anywhere

from 5 percent to 25 percent or more depending on the specific facts and circumstances,

In essence, the tax to be applled In the estate valuation would actually have to be based on levels of
value that are unrealizable in the real world, especialiy to anyone other than a single controlling
shareholder with the power to liquidate or direct distributions. The value would be higher than any
value the estate would likely be able to achleve upon selling the Interest to third parties and, likely,
even to insiders,

This would lead to a kind of "super tax” applied to entities deemed to be family controlled, regardiess
as to whether these were the controlling persons or not.

http://news.bna.com/dtin/display/batch_print_display.adp?searchid=7439887 4/2/2009
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These chanées in valuation would be in effect for transfers after tﬁe date the bill is enacted. The bill
would be applied on a prospective basis only to transfers after the date of enactment.

Bili Would Extend $3.5 Million Exemption
And 45 Percent Rate

The bill would make other changes that are similar to proposals others have made, It would extend
the current $3.5 million estate tax exemption indefinitely.

The bad news for some taxpayers Is that there would be an estate tax in 2010—under current law,
there Is no estate tax for that year. The good news 15 that the $3.5 milllon exemption would stay In
effect even after 2010, when the exemption was scheduled to be pared back to $1 miliion.

The blill would keep the current 45 percent tax rate in effect (it was scheduled to rise to 55 percent
after 2010) but it would impose a type of limited surcharge for a taxable estate exceeding $10 million.

What Taxpayers Should Do

The bill, if enacted, would not necessarily mandate that taxpayers modify thelr basic estate planning
documents, such as wills and revocable trusts, However, property owners who own interests In private
entities, whether they are active businésses or management vehicles, probably should consult with
thelr estate planning advisers to determine if action should be taken before the blll becomes law or to
determine if overall estate planning (such as acquiring additional life insurance) should be changed.

Contact us at hitp://www.bna.com/contact/index.html or call 1-800-372-1033
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REV. RUL. 76-103

“The trust was created in State X and has been administered
under the Iaws of that State from the date of the transfer. The terms of the
trust include, however, a provision allowing the trustee, in its absolute

discretion, to move the situs of the trust to any other State.

Under the law of State X, the trust is a “discretionary trust” and
the entire property of the trust may be subject to the claims of the grantor’s

creditors, whenever such claims may arise.”

“In Alice Spaulding Paolozzi, 23 T.C. 182 (1954), acq. 1962-1 C.B.
4, a grantor empowered the trustees to determine how much of trust income
should be distributed, in their absolute discretion, in the best interest of the
grantor. Any unpsaid income was to be added to principal. The Tax Court
agreed with the petitioner’s iuterpretation of Massachusetts l‘aw as allowing
both prior and subsequent creditors of the grant;:r to reach t‘he maximum
amount of income that the trustees could in their discretion pay out to the

grantor. The grantor could thus effectively enjoy all the trust income by

NY2:44345351v]




relegating the creditors to the trust for settiement of their claims. Therefore,

the court held that no taxable gift of trust income had been made.”

—

“If and when the grantor’s dominion and control of the trust
assets ceases, such as by the trustee’s decision to move the situs of the trust to
a State where the grantor’s creditor’s cannot reach the trust assets, then the
gift is compete for Federal gift tax purposes under the rules set forth in

section 25.2511-2 of the regulations.”

NYZ:#4145351v1 2




REV. RUL. 77-378

“There would be no doubt of his nonliability for gift tax upon the
value of the income if he had reserved to himself the absolute right to the
income for his life. But he made no such reservation..  He transferred the entire
property. Whether he would enjoy any of its income depended entirely on the
trustee, who, in his uncontrolled discretion, could deprive him of it completely.

It was only by virtue of the trustee’s direction, which on this record must be
regarded as entirely voluntary. that the donor received any of the income;
and this direction might be terminated whenever the trustee deemed it proper
that the wife should receive the income. Suck a hope of passive expectancy is

not a right. It is not enough to lessen the value of the property transferred.”

“Whether the grantor would enjoy any of the trust’s assets is
dependent entirely on the uncontrolled discretion of the trustee. Such a hope or
passive expectancy does noi lessen ihe value of the property transferred,
Accordingly, the Federal gift tax is applicable to ti'l'e entire value of the property

transferred to the trust by the grantor.”

NY2:#4145351v1 3




“Rev. Rul. 62-13 is hereby clarified to remove any implication
that an entirely voluntary power held by a trustee to distribute all of the

trust’s assets to the grantor is sufficient to render a gift incomplete either in

whole or in part.”

NY2:44145351v1 4




PRIVATE RULING 8037116 (not precedent)

“Paragraph First of the trust instrument provides that the
trustee;, in their sole discretion, may pay or apply so much of the principal of
the trust estate and so much of the net or accumulated income to or for the
support and benefit of any of the decedent’s mother’s descendants, including
the donor, during the donor’s lifetime.”

* %

“Section 2036 provides for the inclusion in the gross estate of all
property transferred by a decedent in which ke retained for his life or for any
period not ascertainable without reference to his death, or for any period
which does not in fact end before his death — |

(1) the poséession or enjoyment of, or the right to income from, the

property,”

* %

“The decedent did not retain outright control over the disposition
of trust principal and income, since the trustee could make distributions as he
considered appropriate in his sole discretion. However, the decedent did place
himself within the class of beneficiaries eligible to receive any amount of

principal and income during the decedent’s lifetime.”

* * %
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~ “In this case, the d_ecedent did not retain the right to possess,
enjoy, or receive income from the property, but he did retgin the oppo-rtunity
to enjo;' it. However, in the same jurisdiction, the Circuit Court of Appeals
has characterized such a beneficiary status as a hope or passive expectancy
rather than 2 right to enjoyment of the property, with the resuit that the
property was not includible in the gross estate. Herzog v. Comm., 116 F 2d
591, 593 (2nd Cir. 1941). We conclude that the ability of this decedent to
receive income and principal under the terms of the trust he created is not
sufficient to require inclusion of the property under section 2036(a)(1) of the

Code.”

“Sincerely yours,
Raymond G. Veltri

Raymond G, Veltri
Chief, Estate and Gift Tax Branch”

NY2:#4145351v] 6




ESTATE OF ESTELLE E. GERMAN, 7 CL. CT. 641

“Internal Revenue Code § 2036 includes in the gross estate the
value of any interest in property of which a decedent has at any time made 2
traosfer under which he has retzined for his life the possession or enjoyment
of, or the right to income from, the property, or the right, either alone or in
conjunction with any person, to designate the persons who shall possess or
enjoy the property or the income therefrom,”

* % %

“The question presented is whetber the decedent divested herself
of her interest in property in 1969 when she transferred such property to 2
trust with a proviso that the trustee might, in their absolute discretion, pay
any or all of the income or principal to decedent at any time during her
lifetime, if they received the written consent of the person who was entitled to
receive the principal and accumulated income of the trust after her death, or
whether she continued to enjoy the right to the income or principal of the
trust up to date of her death, because under Maryland law if she chose to
incur any debts her creditors could still attach or levy upon the trust assets to
collect them.”

* % %

“During the grantor’s life the trustees had the power at anytime
in their absolute and uncontrolled discretion to pay to or apply for the benefit
of the grantor ail or part of the net income and principa! as the trustees
should determine, in their absolute and uncontrolied discretion, for any
reason whatsoever, including the termination of the trust, subject only to the
condition that the trustees receive the written consent thereto of the respective
beneficiary of the particular trust, Frederick or Arthur, individually.”

* % &

“Thus, the narrow issue to be decided herein is as to the extent of
decedent’s creditors’ rights with respect to the trust income and assets under
Maryland law.”
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“Defendant [IRS] has not established that under Maryland law
creditors of the settior could have reached the trust income or principal of her
discretionary trusts up to the time of her death.”

NY2:%4145351v1 8




' “Furthermore, based on the taxpayer representations regarding
Country X law, the property transferred to the Trust will not be included in
the gross estate of either Settlor under section 2033, since the gift to the Trust
will be complete and neither Settlor will have the right to compel a
distribution from the trust. Similarly, interests in the Partnership transferred
to the Trust by either Settlor will not be included in that Settlor’s gross estate
under sections 2036, 2037, or 2038, since under the facts resented, the
Trustee’s discretion to make distributions to a Settlor is not a retained interest
or power for purposes of those sections. See Rev. Rul. 76-103, cited above.”

NYZ4145351v] 10




Stephens et al., Federal Estate and Gift Taxation,
q 4.08{4]c] (footnote numbers and footnotes, other

than n, 42, omitted).

“Section 2036(a)(1) requires that the decedent retain either ‘possession
or enjoyment’ or ‘the right to the income.’ If he has no legal right to income,
the ‘income’ phrase would not support inclusion under Section 2036. Perhaps
it may be said he has retained ‘enjoyment.’ However, if some meaning is to be
accorded the word ‘retained,’ some showing of an arrangement, more than
the fact that income was paid to the decedent, should be required.... Since
such transfers are treated as complete when made for gift tax purposes there
is even less reason for the imposition of estate tax liability under Section

2036.”

NY2:#4145351%) 11




Provide an Alternative to the

Foreign Trust?

Richard W. Hompesch II, Gideon Rothschild, and Jonathan G. Blatemachr |

The new Alaska Trust Act provides an opportunity for Americans in all states to create
trusts in Alaska that may help achieve legitimate asset protection gouls.

he substantial concerns

held by Americans about

the potential of financially

devastating legal judg-

ments have been a prima-
ry motivator for them ro create rrusts for
their own benefit in certain offshore
jurisdictions where creditors cannot, as a
general rule, attach the trust assets. Such
trusts could not be effective in the
United States because, as a general mat-
ter, the assets in a truse created under the
laws of virtually all states! are subject o
the claims of the rrust grantor’s creditors
o the maximum extent the grantor is eli-
gible ro receive distriburions in the dis-
cretion of a trustee, even if the transfer to
the rrust was not in defraud of creditors.

However, effective April 2, 1997, cer-

tain self-sertled trusts can be created
under a new Alaska law without subject-
ing the trust assets to claims of the
grantor’s future creditors. (The new law
also effectively repeals the rule against
perpetuities for Alaska truses.)? This arti-
cle discusses the Alaska Trust Act and
compares some of the effects of creating
a trust under that law to creating one
under the laws of cereain foreign asset
protection havens. It begins by way of
background with a discussion about asset
protection afforded by trusts in general
and certain foreign asset protection trusts
{FAPTS) in particular,

General Use of Trusts and Asset
Protection

A trust, particularly a purely discretionary
one—that is, one where a trustee who is
not 3 beneficiary can wichhold ali distribu-
tions to beneficiaries—can provide excep-
tional assert protection.’ Usually, neither
the beneficial interest held by a beneficia-
ry nor the trust assets are subject to claims
of any beneficiary's creditors if the trust is
irrevocable and so provides. [n some juris-
dictions, trusts are automatically so pro-
tected by statute {chat is, they are
“spendthrift”): in others, they are
spendthrift only if the governing inscru-
meant so specifies. They are zalso, as a gen-
eral rule, immune from claims of the
grantor's creditors unless the transfer 1o
the trust was a fraudulent convevance.
Despite those basic rules, the beneficial
inten i =
(that is, one of which the grantor is a benefi-
ciary) and/or the trust asscts themselves in
such a trust are subject for all time to claims
of the grantor's creditors.? Nevertheless,
many countries outside of the United States
{primarily, so-called “offshore” jurisdictions,
such as Nevis, the Cook Islands, and
Belize) have enacted starutes that specifi-
cally provide spendthrift protecrion for self-
settled trusts.

JOURNAL OF ASSET PROTECTION July / August [997
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10 NEW ALASKA TRUSTS ACT

About Fraudulent Conveyances

“Fraudulent conveyances” are pre-bankruptcy transfers
{or obligations incurred) (1) that the debtor made with actu-
al intent to hinder, delay or defraud his or her creditors or
(2} () for which the debtor received inadequate considera-
tion (usuaily less than “equivalent value™) and (b) at the
time or as 4 result of the transfer the debror was insolvent,
undercapitalized, or unable to pay his or her debts as they
matured. Frauduilent conveyances may be defined with ref-
erence to the Bankruptey Code or under applicable state
law. The Bankruptey Code permits such transfers to be set
aside only if made within one year before filing of the peti-
tion, but many states permit reference to 2 much longer
period, especially in the case of transfers to family members.
Avoided fraudulent conveyvances are “brought back” into
the debtor's esrate, usually for distribucion to cthe debror's
creditors.

In general, it is only persons who are creditors at the time
of the transfer who can set aside a transfer made without
consideration by one who is or will thereby be rendered
insolvent, although the creditors’ claim need not be reduced
to a judgment. As to subsequent creditors, proof of actual
intent to defraud is usually required. By conerast, those who
become creditors after the transfer can attack transfers made
where insufficient assets are retained for future business
needs of the debtor,”

"For a detailed analysis of fraudulent convevance law. see a series of articles by
Neal Wolf written for the Journat “Understanding the Uniform Fraudulent
Transfer Acc and Its Application in Creditor Attacks,™ Vol. 1. No. | (Sep/Oct 19951
“Understanding the Uniform Fraudulent Convevance Act and Iis Application in
Creditar Attacks.” Vol. 1. No. 3 (Mar/Apr 1996); “Conventing Nonexempt Properry
10 Exemnpe Propeny in Preparation for Bankruptey.” J, of Asset Proc.. Vol. 1, No. §
tMav/Jun 19961 “Fraudulent Conveyance Law as Contained in the L.S.
Bankruptey Code,” Vel. 1. No. 6 (JulfAug 1996 and "The Right of ‘Furure
Credutars’ Suceessfully to Maineain Acuens Under Fraudulent Conveyance
Statutes.” Yol 1. No. & (Jul/Aug 1996).

General FAPT Characteristics

Subject to certain exceptions and special
rules, trusts formed in certain foreign
jurisdictions provide asset protection in
several ways:®

o Sunie prohibit the enforcement of judgments
rendered in ofler corntiies. As @ conse-
quence, a judgment obtained from a
United States court. for example, cannor

JOURNAL OF ASSET PROTECTION  Lluly f August 1997

be enforced by the local courts. This will
require the creditor to bring suit in the
foreign country and to retry the case
there. Difficulty in obtaining jurisdiction
over certain parties and witnesses may
mean that it is impossible for the claimant
to successfully prosecute the suit.

® AN, or almost all, lawyers in that jurisdic-
tion may be “conflicted” our. In other
waords, the local lawvers mav render ser-
vices to the institution that is the iocal
truste¢ and may not be able to, or mav
choose not to, bring suir against that
institution in its capacity as trustee of
the trust that holds the assets which the
debtor has transferred to the trust. (In
some of these countries, Jawvers may
not render services for a contingent fee.)

*® Fraudulent convevance law can be very
debtor-friendly in many jurisdictions. Some
of the jurisdictiens do not have fraudu-
lent transfer rules® or have extremely
short statutes of limitations within which
one can claim a transfer was fraudulent.”

 Generally, the trusts in these countries are
Jully spendehrift even if the grantor is a bene-
Jreiary. These jurisdictions have repealed
the rule (derived from the 1570 English
law known as rhe Statute of Elizabeth)
providing. in substance, that the assers in
the trust are subject for all time during
the grantors lifetime to claims of the
granror's creditors. Under this rule. credi-
tors of the grantor can reach the trust
assets even though the transfer to the
trust was not fraudulent and even though
the grantor holds no entitlement to
receive any property from the trust bus
simply is a person ro whom the trustee.
other than the grantor. mav, in the exer-
cise of discretion. distribute trust assets.

An Alaska trust can onby provide the
last of these benefits. in other words,
although an Alaska trust, under thar swate's
law. may be structured so it is free from
claims of the grantor’s creditors if the
grantor is merely eligible. and not enti-
tled. ta receive distributions from the
trust, it will not provide the additional




practical barriers that are often present
with respect to FAPTS. For example,
under the full, faith, and credit clause of
the L.S. Constitution, Alaska courts are
required to enforce judgments of the sis-
ter states. However, a judgment against
one persen is not enforceable against
another person. including a trust, unless a
special rule applies.? Nonetheless, in the
case of bankruptcy, the U.S. Bankruprey
Court’s reach will extend to virrually all
persons in the United States, including
the Alaska tristee of an Alaska trust,
whereas the Bankruptey Court may have
no jurisdiction over an FAPT.10

Interest Attachable Only to the Extent
of the Grantor's Interest, Even the
broad rule contained in Section 156.2 of
the Restatement (2d) Trust is limited to
the extent of the grantor’s interest in the
trust. For example, if the grantor has
retained the right to the income but no
portion of the principal, only the grantor’s
income interest is attachable. Although it
might seem that an income interest will
have little practical worth where it will
terminate upon the death of a person
whose life expectancy eannot be predict-
ed with assurance, a court mighe direct the
termination of the trust and the distribu-
tion of the trust assets to the person own-
ing the income interest and to the remain-
dermen in accordance with their respec-
tive actuarial interests in the truse.!!

In anvy case, at least a few cours have
held that creditors of the grantor coutd not
demand payment of any portion of the
trust assets where the grantor was merely
eligible and not entitled to receive distribu-
tions from an American trust. Perhaps, the
leading case is Herzog v. Commissioner,'2 a
tax case involving a New York trust, in
which the court heid that creditors of the
grantor could not attach any part of the
trust property when the grantor was only
eligible but not entitled to receive trust
distributions.

Herzog was decided by one of the great
judicial panels, consisting of Judges
Learned and Augustus Hand and Judge

NEW ALASKA TRUSTS ACT

Chase. The court’s analysis seems com-
pletety sound. However, an intermediuate
court of the State of New York held. in
effect, to the contrary of Herzogin
Landerbilt Credit Corp. ©. Chase Manhattan
Bank, NA. In fact, the Vanderbilt court
notes that Herzog is contrary to its holding,
Recently. in fu re Larry Portnoy, the U.S.
Bankrupeey Court analvzed New York law
consistently with landerbilt. Even though
the Portnoy court cited Herzog, it failed to
mention that its helding was contrary o
Landerbilt and it failed to actempr to distin-
guish Herzog or criticize its reasoning,
Portnoy, which will be discussed in more
detail subsequently, clearly presented
facts that were disturbing o the courr,
Without much question, the court wanted
to find chat the grantor's creditors could,
as a matter of New York law, attach the
assets in the trust. Although virtually all of
the Porznoy court’s statements about New
York law are dicta, they nonetheless
almost certainly convey the court’s belief
that creditors can ateach the property ina
New York trust to the extent the trustee is
authorized, even if not directed, to dis-
tribute the trust property to the grantor.

U4l and German, both also rax cases,
held that creditors of the grantor cannot
attach the trust assets under Indiana and
Maryland law, respectively, if the grantor’s
interest in the trust is purely discretionary.
Nowwithstanding these cases, few
Americans have seemed willing to wager
any significant part of their wealth in
American trusts for their own benefit to
effece asset protection. However,
Americans appear to have been willing to
place literally trillions of dollars in asset
protection trusts outside the United States
in those jurisdictions that have clear statu-
tory rules for asset protection for self-set-
tled trusts.'* Now the adoption by Alaska
of a clear statutory rule that property in an
irrevocable Alaska discretionary trust is
not subject to the claims of the grantor's
creditors may cause some U.S. individuals
to consider using Alaska rather than
FAPTS for asset protection as well as
estate planning.
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Should Alaska Law or the
Debtor’s State’s Law Govern?

Using Pormoy as an [Mustration. The
significant aspect of the Portnay decision is
nat its failure to address the Herzog case.
Rather, it was the fact that in determining
whether the New Jersey debtor, who had
failed to disclose his interest in a Jersey
(Channel Islands) trust he had recently
established, was entitled to a discharge in
bankruptcy, the court analyzed his credi-
tors’ rights with respect 10 the trust under
principles of New York law. Even though
the facts in this case are somewhat
extreme, they are instructive, perhaps, of
conduct that will bring on a court’s wrath
and how a court will struggie to produce a
result to avoid what it perceives to be a
clearly abusive situation.

Portnoy’s financial problems started
when he guaranieed the indebtedness of
his 100%-owned corporation’s debt to
Marine Midland Bank in 1987. In August
1989, Portnoy created a Jersey trust for
which he and his children were beneficia-
ries. The evidence indicated that Portnoy
then knew that the corporation was in
trouble and by December 1989 it default-
ed on its toan. Marine sued Portnoy on his
guarantee in New York State Supreme
Court. During settlement discussions,
Portnoy misrepresented, among other
things, that his assets “were all gone™ due
to expensive experimental cancer treat-
ments. When the settlement discussions
failed. Marine obtained a judgmenr against
Portnoy and discovered that he had estab-
lished an FAPT and that he concealed the
transfer of his salary pavments to his
daughter. and, late, to his wife, Once
Marine obrtained a garnishment order
against him, he filed a Chaprer 7 proceed-
ing in the hope of obuining a discharge.

Among other issues, the court turned its
anaivsis to whether Jersev law or New York
kaw should apphy. given the language in
the trust that it is to be interpreted under
Jersey law, judge Brozman stated it was
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not necessary to determine whecher the
state or federal choice of law rules govern
here because they vield the same result.
Both rules provide in essence that the law
of the jurisdiction having the greatest
interest in the litigation shall apply.1

The court in Partnoy concluded that
“the trust, the beneficiaries, and the rami-
fications of Portnoy's assets being trans-
ferred to the trust have their most signifi-
cant impact in the United States...and
that application of Jersev's substantive law
would offend strong New York and federal
bankruptey policies”1®

The court seemed especially infuriated
by the debror's contention that the court
had no jurisdiction even to consider the
trust in determining whether he was enti-
tled to a discharge in bankruptey. In sub-
stance, in determining whether the debtor
should be denied a discharge in bankrupt-
cy, the court concluded that the creditor's
rights to his interest in the trust would be
determined under New York law.!?
Perhaps, most significant, the court found
under the circumstances (apparently, espe-
cially because (a) the trust was creared
shortly after the loan was obtained from
the New York bank that was the creditor in
the action and at a time he knew of the
financial troubles, (b) he could remove and
replace the trustee at will and seems as
though he could appoint himself, and (c)
the court’s apparent finding that the
debtor was not a mere beneficiary of the
trust but retained dominion and control
over the trust assets} that the debror him-
self could have believed that New York
law, not Jersey law, would govern the rrust.

Prewty clearly, these represented “bad
facts™ to the court and, no doubt, the adage
“badl facts, bad law™ has to be considered.

‘The Portiiay case appears to be the
exception. based quite apparently on its
excepiional facts, to the general rule that
the grantor or settlor of a trust can specify
and thereby control what law governs
spendthrift protection of a trust.

Analyzing Bankruptey Law. U nfortunacely,
itis not certain whether a court will apply
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Alaska taw or the law where a debror or cred-
itor resides to determine the validitv of a
spendthrift self-settled trust. On the one
hand, the validity of such a trust may be gov-
erned by the jurisdiction designated by the
settlor in the trust agreement. !

Section 541(¢)2) of the Bankruptey
Code excludes from the debtor’s estate a
debror’s beneficial “interest in a trust that
is subject to restrictions on its transfer
which restrictions are enforceable under
applicable nonbankruptey law.” The leg-
islative history of the Bankruptey Reform
Act makes it clear chat this section is
intended to protect spendthrift truses, !
Because the grantor may specify?® what
state law controls, it seems thar that state’s
law should be the applicable non-
bankruprey law.

On the other hand, some commentators
believe that the choice of law to derer-
mine a creditor’s rights should be subject
to the "governmental interest” or “signifi-
cant relationship” test. The factors used
to make such determination are:

» the needs of the interstate and interna-
tional system;

* the relevanc policies of the forum;

¢ the relevant policies of other interested
states and the relevant incerests of those
states in the determination of the partic-
ular issue:

* the protection of justified expecrations;

¢ the basic policies underlying the particu-
lar field of law;

® the certainty, predictabilicy and unifor-
mity of resuls; and

* case in the determination and applica-
tion of the laws 1o be applied.?!

Provisions of the Alaska Trust Act. As
analvzed subsequently, the Alaska Trust
Act requires a significant connection to the
state for its law to apply. Assuming, there-
fore, chat the seetlor of an Alaska truse has
not engaged in a fraudulent convevance
(even under the law of her state of domi-
cile) the Alaska trust law should be given
full faith and credit. The greatest degree of
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L3

The Rule for Making the Trust Alaskan

The Alaska statute provides an explicit rule as to what
nexus is adequate to make a teust an Alaska truse for both
the purpose of avoiding the rule against perpetuities” and
the purpose of creating a trust that will not be subject to
claims of the settlor’s creditors. First, some of the trust
assets must be deposited in Alaska and be administered by

some assers in a checking account, time deposir, cerificate
of deposit, brokerage account, trust company fiduciary

fied person™ is an Alaskan domiciliary or an Alaska trust

at feast include an obligation to maintain records for the
rrust (on an exclusive or non-exclusive basis with other
trustees) and the obligation ro prepare or arrange for the
preparation of income tax returns that must be filed by the
trust {again on an exclusive or non-exclusive basis with

‘in the state.

a “qualified person.” "Deposited in Alaska™ means holding

account, or other similar account located in Alaska, A “quali-

company or bank. Second, the Alaskan trustee’s duties must

other trustees). Third, part of the administration musc occur

*Although four other jurisdicdons (Delaware, South Dakota, [daho, and

their state’s law ro apply to the trust.

Wisconsin) aliow trusts to last perpetually in their jurisdictions, no statutory guid-
ance is provided by their laws as to what connection or nexus is sufficient 1o cause

cerrainty may be achieved by an Alaska
domictliary transferring her assers located in
Alaska 0 an Alaska trust and having an
Alaska trustee alone hold the power to
make or withhold distributions. The non-
domiciliary of Alaska may be well advised
to consider having an Alaska trustee alone
hold the power to make or withhold distri-
butions and using interests in an Alaska
limited liability company or limited partner-
ship as the funding assets of an Alaska trusc
in order to establish further the adequate
contacts with Alaska to sustain a “signifi-
cant relationship test™ in the event a cournt
derermines to use that test rather than the
rule that the grantor can direct conclusively
in the instrument what law will govern.

In any case, as one leading commenta-
tor states, “Whether the bankrupt’s inter-
est as a cestui que trust [{i.e., beneficiary}
was, at the time of bankruptcy, assignable
or transferable, or subject 1o artachment,
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seizure or judicial sale, is a matter general-
ly to be determined by the law of the state
where the trust has its situs. [Footnote
omitted.]"?* Another leading commenta-
ror similarly remarks, “As a general rule,
the validiry of a spendthrift clause or other
protective trust provisions concerning a
living trust is governed by the jurisdiction
that administers the trust, as designated
by the settlor.”?? However, this situs rule
will not protect the property in an Alaska
trust from claims of the grantor’s creditors
even under Alaska law if cthe transfer to it
was made with intent to defraud creditors
of the grantar or in certain other cases.2?

In another recent case involvin a for-
eign trust and “bad facts,” the result was
similar to Portnoy. It In re Rroton, S two
Belize trusts created by anorther individual
in fate 1989 and 1990 for an Alaska
accountant and his spouse who filed
bankruptcy on March 31, 1995 after a
creditor obtained a $1.4 million judgment
against them. The court described the
trusts as common law business trusts, also
known as Massachusetts truses. Both
incorporated features found in corpora-
tions and trusts. Even though it is unclear
from the decision, it appears that neither
the creator of the trust nor the trustee,
who were both individuals, was domiciled
in Belize, After formarion, the trust issued
certificates to the accountant and his
spouse. and they became the “president”
and “"secretary” of the trust. One of the
trusts contained significant assets. The
court found that (1) neither trust conduct-
ed any business activity in Belize, (2)
none of the trust assets were placed in the
hands of the trustee,?® and (3) the trustee
never conrtrolled anv of the truse assers.
Apparently, the creator and trustee of the
trust had not signed a single trust docu-
ment since the trust was formed in 1989
and, in fact, the debtors had the ability to
withdraw assets from the trust without any
interference from the trustee. The court
concluded that the trust wich significant
assets was "simply a sham™ and chat the
assets of both trusts were included in the
debtors’ bankruptey estate,
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Even though both trusts stated that
they were governed by Belize law, the
court did not apply such law. After citing
conflict of laws principles, the court rea-
soned that the policies of Alaska would
not be served by applying the laws of
Belize. The court cited old AS 34.40.110%7
and concluded that the debtars trans-
ferred assets to the rrusts to hinder, delay
or defraud future creditors. The court
applied a six-year statute of limitation to
the conveyances to che trusts in 1989 and
1990 and ruled that the limitations period
did not begin to run until after the $1.4
million judgment was entered on
February 10, 1995.28

As mentioned, an Alaska trust, unlike a
foreign trust, will be subject to the juris-
diction of the United States Bankruptey
Court; it will not be necessary for the
court to determine whether non-U.S. law
should apply. Alaska has a “full fledged”
fraudulent transfer rule that applies to
transfers to Alaska trusts and has a four-
vear statute of limitations within which
any person who was a creditor at the time
the transfer to the trust occurred mav
bring suit. The result that the coures in
Portnoy and Broen clearly wanted 1o reach
(that is. that the debror shouid not be
granted a discharge in bankruptcy) would
not have been necessary had the truse
been created in Alaska because the Courrs
would have had direct jurisdiction over
the assets which could be added to the
bankrupt’s estate and distributed to credi-
tors if the courts found that the trusts
were shams or the transfers to them were
fraudulent convevances.2?

Overview of the Alaska Trusc Act

The new Alaska Trust Act™ provides that
a person who. in writing. transfers proper-
ty in trust may provide that the interest of
a beneficiary may not be voluntarily or
involuntarily transferred before itis paid
or delivered to the beneficiary.’! The Act




further provides that if the rrust contains
such a transfer resriction, no credicor
existing when the trust is created, no per-
son who subsequently becomes a creditor.
and no other person may satisfy & claim
out of the beneficiary’s interest in the
trust unless one or more exceptions apply.
AS 34.40.110(b) provides four exceptions
whereby the spendthrift rule will not pro-
rect the assers from creditors:

1. 7o the extent that the settlor retairs the
power fo revoke or terminate all or part of
te trust without the consent of a person who
hus an adverse interest. However, a power
to revoke or terminate does not include
the mere right to receive a distribution
of income, corpus, or both in the discre-
tion of another person, including a
trustee, other than the settlor of the
trust; a power to veto distributions from
the trust to another beneficiary; or the
retention of a testamentary special
power of appointment. The latter two
powers may be retdained by the grantor
to prevent the gift from the trust being
complete for Federal gift tax purpos-
es.3¢ However, retention of such pow-
ers will cause the assets to be includ-
abie in the gross estate of the grantor ac
dearh. 3

2, T the extent that the trust income andfor
principal must be distriduted to the settior.

3. To the extent that at the time of the transfer
to the trust tAe settior was in default by 30
or more days in making a payment due
under a child support judgment or order.

4. Tb the extent the transfer was intended, in
whole or in part, to hinder, delay, or defraud
creditors under the Alaska fraudulent trans-
Jer law3 However, an action to claim
that the wransfer was fraudulent may not
be commenced uniess the claimant was
a creditor when the trust was created
and the action is brought within the
later of four years after the transfer to
the trust was made or one year after the
transfer is or could have been reasonably
discovered: otherwise, if the claimant
becomes a creditor after the transfer, the
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creditor mavy maintain an action con-
tending the transfer was fraudulent onky
if it is commenced within four vears
after the rransfer to the truse.

To remave any other uncertainty. the Act
sets out a limitation that further restricts
other challenges to Alaska trusts, Except as
provided in AS 34.40.110, an Alaska trust
cannot be chalienged or set aside on the
grounds “that the trust or transfer avoids or
defeats a right, claim, or interest conferred
by law on any person of a personal or busi-
ness relationship with the settlor or by way
of a marital or similar right,"3%

The foregoing means that if the sertior
is not in defaule by 30 or more days of
making a child support payment, the
transfer was not intended to defraud cred-
itors and the grantor retains no power to
revoke or terminate the trust or the
mandatory right to receive a distribution,
creditors of the grantor shouid not be able
to reach the assets in the Alaska trust, If
the grantor retains the power to vero a dis-
tribution to other beneficiaries and a spe-
cial testamentary power of appointment or
similar right, the transfer to the truse will
not be complete for gift and estare tax
purposes even though it is not subject to
the claims of the grantor's creditors. On
the other hand, if the grantor retains no
such power to veto or power of appoint-
ment or similar right, the transfer to the
trust will be complete for estate and gift
tax purposes.

Alaska Trusts vs. FAPTs

Although an individual is now able to cre-
ate an Alaska trust of which he or she isa
discretionary beneficiary that will be pro-
tected from his or her creditors, an Alaska
trust in the end may not offer the same
degree of protection from creditors that
may be afforded to a trust created in one
of the offshore jurisdictions, such as the
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Cook Istands, Nevis, or Barbados for the
various reasons outlined previously.
However, in at least three ways, an
FAPT may be less desirable than an
Alaska crust. First, clients may be con-
cerned about political risk and their upfa-
miliarity with the legal system in these
offshore jurisdictions. Second, the new
extensive “anti-FAPT" reporting provi-
sions added to the Internal Revenue
Code>’ will not apply to an Alaska crust.
Third, the hostility expressed by the U.S.
Bankruptey Court in Porznoy and Brown
probably would not arise with respect to
an Alaska trust because of the strong
Alaska fraudulent transfer rule (and its
rather long statute of limitations), and the
fact that the assets in the trust will be sub-
ject to the jurisdiction of the U.S, cours.3®

Planning Opportunities

The Alaska financial communitv hopes to
generate far more interest through this leg-
islation than from those merely secking to
protect their assets from creditors. In fact,
Alaska may become the new frontier in
cutting edge dvnasty trusts, which, until
now, were being promoted almost exclu-
sively by South Dakota and Delaware.3®

By featuring no stare income tax, a repeal
of the rule against perpetuities. and the
self-sercled trust rule, Alaska can now offer
estate tax benefits which, previously, could
only be accomplished by going offshore.

As noted, if the grantor's creditors can-

not reach the triust corpus or income, the
transfer to the trust will be deemed a com-
pleted gift.¥ Furthermore. by creating a
nongrantor trust and allowing for accumula-
tion of income, the trust’s income should
not be subject to state income tax in the
settlor’s domicile (nor in Alaska) and the
trust will grow for the benefit of furure
generations. Accordingly. clients who have
been reluctant to part with their assets
during their lifetimes to utilize their uni-
fied credits and generation skipping trans-

fer exemptions can now make such trans-
fers 1o their Alaska trusts. By doing so, all
future appreciation will be removed from
their estates notwithstanding thar they
remain discretionary beneficiaries of the
trust. Knowing that if their financial cir-
cumstances change the trustee may exer-
cise discretion in their favor, the settlors
can, perhaps, be more at ease in making
such dispositions.

Conclusion

Even though not providing ali of the prac-
tical protection that may be available
through similar trusts creared in offshore
jurisdictions, many Americans will prefer
for their assets to remain in the United
States by creating asset protection truses
in Alaska. For those individuals, Alaska
trusts may be a preferred solution. In facr,
when considered in conjunction with the
estare planning and income tax benefits
available, Alaska becomes an attractive
trust situs for more than its asset protec-
tion (or its great fishing). B

I\lissouri Revised Statutes § 456.080 appears to allowm the
creation of a “creditar proof™ truse for the benefit of a cluss
on a dis¢rétionary basis that includes the settlor of the
trusc in certain circumstances. It is unclear. howeser, what
CONMECTION O REXUS is necessany 1o come within the
statute. Also, as discussed larer, three tax vases SLEgest
that it may be possible to create seli-seetfed rruses for
one’s own benefit but be bevond the reach of erediters n
Indigna. Maryland, and New York, in vomie cases. Estate
of Uhl v. United States, 241 F.2d 867 (7th Cir. 1937 %
Estate of German v. United Srates. #3-1 UST( 9 13610
(Cr. CL 1985 and Herzog v. Comm'n. 114 F.2d 591 (2d
Cir. 1991). Howeser. the conclusion reached by the
Federal coures in these caves may be different fram those
reached by state courts. Gf. Vanderhilt Credit Goep v, The
Chase Manhattan Bank, HKEAD 344473 NYS 2d 142 12d
Bep't. 19841 with Herrog v, Comm'r, supra.

“Although heyond the scape of this article, perpecral Auska
truses may offer additional financral. rax. snd estate planmang
benefits. A perperual trust now «an be created under the faw
of Alaska which imposes no income s, Among ather things.
this mens that if the st 1s not 3 grantor tand leaming the
income 10 be stributed tirectds mthe grantors, state sand
focat income wx can be frrever asosled o the extent that
truse e is e currenth disttibuted o Beretivaries w e
are tax residents of seates tor lovslities) that e mame ey
‘See Restatement (2d) Trusts. § 133,
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SRestarement (0 Truses, § 1362

For g more detaded discuswon of the uve @ FAPT, see
(. Rathsa i, "Estabbishing snd Draftng Ohere Asses
Pratecnon Trusts.™ 23 Fseste Plinning 264 Fah. 1Wh,
“Ser. e.g. Beleze Truses Avr 1992 § 701,

“See. ez, Internatumad Trist Act e 195401 of the Couk
slands. &5 amended. § LK1 peahibits any sction brought
terset astde a gransfer to o truse unlessy such senon is com-
menced within twa sears of the transter o the trust). Bruee,
“Shutting the Door nn Decein”™ Share 1o Shore ¢April 19971
and. see, ez, Internanenal Trusts At of the Cook Ishands as
moditied b the Tneernanonal Truses Amendnient Act 1993
1990, § L3B1An internatiami trust and a disposition o such
A rrust shall noe be Faudulent agnnse a creditor iF sewled or
the disposition takes place atter mro vedrs ftom the date the
creditars cause of setion acerued. or if seeded or the dispast-
tion takes plice before the expiranon of two veats from the
date the vreditor’s cause of Jction scerued, the creditor fails
treommence an action betore ane vear from the duee of the
settlement or disposition ook placel. See wlso C. Bruve and
W Wojewndekik, “Will the Orange Groty Case Have a Long-
Term Impact on the Cook Islands’ Asset Protection Truse
Lan?" | ol Asser Prot. Wbl 2. N 3 4 Jan fFeb. 19973, and
515 South Onnge Grove Ouwners fetald v Orange Grove
Partners 1CA 12495 and CA 31960

*Howeser an Alaska truse may include o change.ofssitus
clause to remove the trust and its ussets to 4 more favor-
sble foreign jurisdiccion.

“See, ¢.g. National Shawmut Bank v. Cumming, 323
Mass, 437 11930 holding chaca New York judgment
against the estate of the grantor for an ¢lectise share inter-
est {i.e.. to a minimum sharel of the grantor's estate was
not entorceabie against & revocable trusk that the grantor
had ¢reated in Massachusetes and of which a
Massachusetis bank was the trustee.

WG 1n te Lirry Portnoy. 201 BR 685 (SDNY 19960, In re
Brown. 4 Ak. Br. Rpt. 279 (Bkrprev. D. Afaska, 1993),
T in re Constance Morgan, NYLJ (Surr, Cr. Nassau
Co., May 4, 1UHGy 28,

I"Herzog v. Commissioner. 116 F, 2d 3491 (24 Cir. 19411
""Yunderbile Credit Corp. v. Chase Manhatcan Bank, NA.
[OR) ADY 2d 34, 473 NYS Id 242 (19840

HSee stitement of LS. Represenuartive Sam Gibbons can-
raired 1n Probate & Praperty (A farch-April 1997) a1 48
136+ billion tcansferred o tiusts in Luxembourg, the
Bahamas and the Cavman Islunds through 1993).

UThis analysis is consiscent with § 403 of the Restatement
tJdy of Foreign Retations Law of the United Sraces (19371
Parcnoy, 201 BR A¥3. 697.

1%This was sucven though the debror was a resident of
New Jersey. The creditor was a corporation domiciled in
New York and thar is where the contractual artangement
leading ra the indebredness apparenely arose.

"See, ¢.g. [n 1e Remington 14 BR 496 (Bkprey, D. NJ
1981t tegurr applies law of Pennsyivania (which crust was
credred undets o derermine extent 1o which a New Jersey
beneficiary™s right to income and principal was available ro
vreditoes). See aiso Restatement (2d) Conflicr of Laws, §
273 comment b, (1197} ) If the trust holds read estate, how-
ever, the [aw ot the situs of the property will govern,
Restatemenc (2dj Conflict of Laws, § 280 (1971).

'"HR Rep. No. 395, 95th Cong., 15t Sess. 369 (1977).
“Restatement [2d} Conflict of Laws, § 273 comment b,
'Restatement 12d) Confliess of Laws § 6(2). See, c.g.. In
re Consolidated Equities Corp., 143 BR 80 (Bkrpeey. NO
1992); In r¢ Kaiser Steel Corp.. 87 BR 154 (Bksprey. Colo,
1988, In re OPM Leasing Services Ine.. 30 BR 180

* {Bkrprey. SDNY 1984).
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4 Collier on Banknupten. Y 7120 at 3vd-363 4th Ed.,
See absa. In re Remungton. 14 BR s9h ¢ Bkepeos. 1) N] fo9nys,
=P Spern. Asser Protection t\Warren, Goeham & Lanwene
1994 and 1997 Cum, Suppy.n 9 7.01[2)

“ther conditions may alvo appit. For example.
spendehnit protection is not availuble w Aduska o the
extent at the time of the transfer of assets to an Alunka
trust the grantor may be in default by 30 or more dass of
making 1 peyment due under a child suppore order. AS
3440 L Hicb 4.

34 AK, Br. Rpt. 279 ¢Bkrprey. DL Akinka 19930

« Perhaps. samew hat similarly, the conrt i Parmray suted

that 1 did not kpow whether the truse 3ssets were m the
United States or Jersey. 200 Bkrpecy. 683, 8Y8. 0. 11,

i The Alaska Trust Act (5CS CSHB HHIU D medi-
fied Alaska Statutes tAST 3440110, which preor o
April 2. 1997 provided: ~A deed or gitt. J convevance,
ar 3 transfer or assignment, oral or written., of gonds
and chattels or things in action made in truse tor the
person making the deed. convevaaee, transfer, ur
assignment is void as against the credicors. existing ar
subsequent, of the person.”

ANew AS 34.40.110(d) now provides a foue vear statute of
limitarivas from the date of transter of assets to 4 trust for
filing 1 clabm 10 set aside the transfer.

“There may be a more global "political” reason why
U85, coures will fully respect Alaska law on self-settled
trusts created there. [Fthe U.S. courts refuse to spply
Alaska law, any American secking asset peotection
through z self-sertied rrust will be driven offshore rais-
tng all of the practical bateiers to any U8, court seeking
access to the trust assets when it would be appropriate
@ do so {e.g.. when the transfer to the trust was 2 fruud-
ulent coriveyance) and resolting in the underreporting
of trust income which is rampant as to FAPTs and which
was the primary reason for many of the 1496 chunges o
the [nternal Revenue Caode refating to FAPTs. Sce
statement of U5, Representative Sam Gibbons con-
wined in Probate & Praperty 48 | Mareh-April 1997) thae
oniv $1.3 billinn had been reporced to the RS through
1943 on 3644 billion transferred to vusts in
Luxembourg, the Bahamas and Cayman [slands.
“ptaska Trust Act, Chaprer No. b, SLA 1997,

HAS 33.40.110.

Reg, § 25.2511-14c).

BIRC 44 2036(a%2), 2038(a)

1t is possible thar 2 courr would determine thar the
statute of limitations of the grantor's domigile statc (or
another state) shouid be applied rather thun the une pro-
vided undet the new Alaska taw. CL. e.g., Ferrariv.
Barclays Business Credie, Inc., 108 BR 384 (D, Mass.
[989). This could mean a shoreer, fonger, or “different”™
stature af {imitations.

A8 13.36.310,

¥8ee. ¢.p., PLR 9332006 {not precedents and Res. Rul.
76-103, 1976-1 CB 394,

MSee, e, IRC § 6048,

¥Although it is not necessary to make the truse valid, the
existence of an Alaska trust may be registered with any
Alaska probate courr and thereby make its existence 3
matter of public record, Doing so may Turther demonstrate
that the grantor was acting with the cleanest of hands.
See, generally, AS 13.36.005-020.

¥95ee, generally, Zaritsky, Blawmachr & Thuwaites,
“Alaska Trusts Offer New Estate Planning
Opportunities.” Estate Planning Alert {June [997) ac 3.
#See, e.g. PLR 9332006 {not precedent): Pacloi v.
Commissioners, 23 TC 182 (1954) acq. 1962-1 CB 4.
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"If the grantor's retained
Interest is discretionary, his
creditors cannot reach the trust
property, except as provided in the
statute. Thus, under existing |
estate tax authority, the trust -
property would not be includible in
‘the grantor's gross estate.
Transfers to the trust without
taxable gifts could be made by a
grantor through annual exclusion
gifts using powers of withdrawal."

Practical Drafting, July 1997, p. 4891.
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